
IN THE CIRCUIT COURT IN AND FOR
BROWARD COUNTY, FLORIDA

FILE NO.: 07-00824 (61)

IN RE:

VICKIE LYNN MARSHALL,
atVa Anna Nicole Smith,

Deceased.

(ln re: MATTER OF
DANNIELYNN HOPE IRREVOCABLE TRUST

;rf,-:cop!.
c.€qn;:":::r,

AS
TO FEES

AND
HOPE

AS
OF

CERTIORARI

Howard K. Stern, executor under the will of Vickie Lynn Marshall alkla

Anna Nicole Smith (hereinafter "stern"), by his undersigned attorneys, joined by

Larry Birkhead, guardian for Dannielynn Hope Marshall Birkhead, by his

undersigned attorneys, file their Objection to Petition for Order Authorizing

payment of Attorneys' Fees and Costs on Behalf of Richard C. Milstein as

Guardian Ad Litem of Dannielynn Hope Marshall Stern now know as Dannielynn

Hope Marshall Birkhead, and Objection to Petition for Order for Payment of

Guardian Ad Litem Fees and Costs and Attorneys' Fees and Costs on Behalf of

Richard C. Milstein as Guardian Ad Litem of Dannielynn Hope Marshall Stern

Now Known as Dannielynn Hope Marshall Birkhead in Defense of the Filed

Emergency Writ of Certiorari and in support states:
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1. on February 14, 2007, Howard K. Stern filed an Emergency

Verified Petition for Release of Remains for Burial requesting that he be given

possession of the remains of Vickie Lynn Marshal alkla Anna Nicole Smith

(hereinafter 'Anna") so that Anna could be buried in the Bahamas next to her

deceased son, Daniel Smith. The Petition cited the controlling case law, Cohen

v. Guardianship of cohen, 896 So. 2d 950 (Fla. 4th DCA 2005), holding that

the expressed intent of the decedent was the determinative factor as to where

the decedent should be buried. The evidence of Anna's expressed intent as to

where she wanted her final resting place to be was overwhelming.

Z. The proceedings in this €se regarding the burial of Anna soon

became adversarial when Virgie Arthur (hereinafter "Arthur"), the estranged birth

mother of Anna, filed a Motion to dismiss Stern's Petition for lack of standing on

February 14, 2OOT. A copy of that Motion is attached hereto as "Exhibit 'A".

Arthur's Motion to Dismiss was brought in bad faith without any reasonable

chance of success. Specifically, Arthur alleged an entitlement to bury Anna in

Texas pusuant to Florida Statute Section 497.005(37), a statute that governs the

liability of funeral directors.

3. On February 16, 2OO7 Richard C. Milstein Esq. (hereinafter

"Milstein"), was appointed by this Court as Guardian Ad Litem of Dannielynn

Hope Marshall Stern, now know as Dannielynn Hope Marshall Birkhead,

(hereinafter "Dannielynn"), the daughter of Anna and a minor child. Milstein was

appointed to protect the interests of Dannielynn in the matter pending in this

Honorable Court concerning who would have the right to take possession of the
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remains of Anna and determine where her remains would be buried. A copy of

the Order Appointing Guardian Ad Litem is attached hereto as "Exhibit uB".

4. The sole legal issue for the Court's determination was whether the

Cohen case or the statute pertaining to the liability funeral directors controlled the

issue of where Anna's remains should be buried. This matter should have been

decided as a mafter of law in a one-half day court hearing'

5. Stern and Arthur, objected on the record to the appointment of a

Guardian Ad Litern as it was not relevant or necessary in determining the matter

of law in question, nor was it relevant or necessary in determining the expressed

intent of Anna Nicole as to where she wanted to be buried.

6. In the Order Appointing Guardian Ad Litem the Court reserved

jurisdiction to consider and award appropriate fees and costs to the Guardian Ad

Litem upon proper motion and notice. There was no mention in the Order, nor

any discussion in the Court proceedings, as to how Milstein would be paid for his

services, his hourly rate or the source of payment for his services.

T. The Order specifically authorized Milstein to act as his own counsel

and did not require him to engage separate counsel. At no time did Milstein

petition the Court for authority to use additional counsel and he was not

authorized to do so.

8. At the time of Milstein's appointment as Guardian Ad Litem,

Dannielynn had no assets or funds from which anv expenses could be paid,

including ordinary and necessary funds for her day to day life. Nor was any

estate opened to incur the fees or costs of Milstein. Although an estate has now

been opened in California, and the re-sealing process has begun in the
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Bahamas, with Dannielynn as the sole heir, the assets, for the most part, are not

liquid, and it might take substantial time to liquidate assets, quite possibly at a

loss to the estate.

g. The matter presented to Judge Larry Seidlin, by Stern, was strictly

the issue of who would determine the final disposition of Anna's remains. Judge

Seidlin specifically refused to entertain the other pending matters between the

parties, particularly the paternity of Dannielynn. Judge Lawrence Korda, in

whose family court division the paternity and DNA issues was initially filed,

eventually heard and ruled on the issues related to DNA testing. The Bahamian

court ultimately ordered DNA testing and determined the issue of Dannielynn's

paternity, concluding that Birkhead was Dannielynn's natural and biological

father. Birkhead was appointed Guardian of Dannielynn in the California probate

proceedings of the Estate of Vickie Lynn Marshall, alWa Anna Nicole Smith.

10. Instead of deciding the question as a matter of law, Judge Larry

Seidlin conducted more than two weeks of evidentiary hearings.

11. By filing her Motion to Dismiss, Arthur became an active participant

in this litigation attending all court hearings, testified, proffered witnesses and

evidence, cross-examined Stern and other witnesses, participated in arguments,

and attended the viewing of Anna at the morgue.

12. On September 11, 2A07, Milstein filed a Petition for Order

Authorizing Payment of Attorneys' Fees and Costs and Guardian Ad Litern Fees

and Costs and a Petition for Order for Payment of Guardian Ad Litem Fees and

Costs and Attorneys' Fees and Costs on Behalf of Richard C. Milstein as
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Guardian Ad Litem of Dannielynn Hope tvlarshall Stern, now known as

Dannielynn Hope Marshall Birkhead, in Defense of the Filed Emergency Writ of

Certiorari. In his two Petitions filed on behalf of Milstein as Guardian Ad Litem,

Milstein seeks Guardian Ad Litem fees and attorneys' fees and costs in an

amount totaling more than $175,000 from the trust for Dannielynn, to which he is

a trustee.

13. While Stern and Birkhead recognize the Court's discretionary

power to appoint a Guardian Ad Litem, it should not have been at the expense of

a then 5 month old baby, with no assets of her own.

14. Stern, as executor and Birkhead, as Dannielynn's Guardian, object

to Milstein's Petitions for fees and costs, in part, due to their assertion that at the

time of Milstein's appointment, a Guardian Ad Litem was not relevant in

determining the sole issue of law in question before the Court, whether the

Cohen case or the statute pertaining to the liability of funeral directors controlled

the issue of where Anna's remains should be buried.

1b. Formal Notice of Milstein's Petition was served on Stern and

Birkhead, through their counsel of record, M. Krista Barth, Esquire, and Susan R.

Brown, Esquire, respectively on September 13,2007 -

16. In spite of her active participation in this action and the fact that her

actions caused much of the litigation in this matter, Arthur was not served with

Formal Notice of Milstein's Petition. 17. As an active participant in the litigation,

Arthur should have received Formal Notice of Milstein's Petition. See King v,

Fergeson, Skipper, Shaw, Keyster, Baron, and Tirabassl, P.A.,862 So. 2d

873 (Fla.2d DCA 2003).
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18. Stern, as executor and Birkhead, as Dannielynn's Guardian, object

to Milstein's Petitions for fees and costs, in part, due to Milstein's failure to

provide Arthur, an active participant in the litigation, with Formal Notice and

Milstein's failure to seek fees and costs from Arthur.

19. Contrary to Milstein's assertion, Stern was represented by only one

Florida lawyer. Arthur was represented by no less than five lawyers in the burial

trial and in the Florida trial court probate proceedings. Birkhead had two Florida

aftorneys (who worked together and charged only for a single attorney for all

work jointly performed including all court appearances in family court and this

case). John O'Quinn, Esquire, testified under oath in a deposition that all of

Arthur's legalfees and costs were paid in full by him, including the fees and costs

on appeal, despite Arthur's conflicting testimony before Judge Seidlin.

20. Stern and Birkhead assert that as a result of Arthur's adverse

participation in this matter, what should have been a one half day evidentiary

hearing, turned into more than two weeks of constant hearings and an appeal.

21. Once Judge Seidlin ruled that Milstein would be the one to make

the funeral and burial decisions and arrangements, Ms. Arthur filed an

emergency appeal with the Fourth District Court of Appeal on February 26,2007.

As a result, Milstein's fees and costs increased substantially, including, but not

limited to the attorneys' fees and costs on appeal. lf Arthur had not filed her

emergency appeal, Milstein would not have incurred any fees and costs on

appeal. The appellate fees were not incurred based upon any ac'tions of the

Estate or Dannielynn. These fees should not be deemed Dannielynn's

responsibility.
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22. Stern asserts thai Arthur's original arguments put forth during the

burial trial were without merit and were not made in good faith. She made these

same arguments before the Fourth District Court of Appeal who ultirnately

confirmed her arguments were without merit when the Court denied Certiorari on

February 28,2007.

23. Milstein apparently also incuned additional fees and costs in

anticipation of a threatened appeal by Arthur to the Florida Supreme Court. All

such fees and costs were caused by Arthur and were not incurred based upon

any actions of the Estate or Dannielynn. lt would be unconscionable to hold

Dannielynn financially responsible for these fees and costs.

24. Despite the Fourth District Court of Appeal ruling against the

position of Ms. Arthur, Ms. Arthur attempted to stop the funeral of Anna by filing

an emergency Petition with the Bahamian Court on March 2, 2007, holding up

Anna's funeral and substantially increasing Milstein's fees and costs.

25. Without Arthur's active participation and interference, Milstein's

time and effort spent in this mafter would have been greatly reduced.

26. Virgie Arthur should be ordered to pay the entirety of any fees and

costs awarded to Milstein, or at least, to contribute to any fees and costs

awarded to Milstein.

27. Milstein states in Paragraph 6 of his Petition that "...at no tirne was

there more than one attorney in the courtroom with the Guardian ad Litem, who

worked mostly solo throughout the hearings". However, Milstein's own time

records show that attorney Christopher S. Carver and/or attorney Mia R- Martin

attended court proceedings with Milstein on February 15, 21, and22,2OA7. In
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addition, Milstein's time records also show that Christopher S. Carver, Esquire

traveled with Milstein to the Bahamas and attended Anna's funeral. The order

appointing Milstein specifically authorized him to act as his own counsel. He had

no authority to employ counsel at Dannielynn or any other party's expense. He

never sought permission to retain counsel. Any legal or other work perforrned by

other attorneys in Milstein's law firm, whether for the burial trial or appeal, was

unauthorized.

28. Stern and Birkhead object to the payment of any fees or costs to

other attorneys in Milstein's law firm and for potentially duplicative work during

the same time periods, whether for the burial trial or appeal, as unauthorized.

29. Milstein's time records attached to his Petition for Order Authorizing

Payment of Attorneys' Fees and Costs on Behalf of Richard C. Milstein as

Guardian ad Litem of Dannielynn Hope Marshall Stern now know as Dannielynn

Hope Marshall Birkhead, shows a substantial amount of time, fees and costs

incurred in the research and preparation of Memorandum of Law of Authority of

Guardian Ad Litem. Stern and Birkhead were never served with a Memorandum

of Law of Authority of Guardian Ad Litem, nor do they believe one was filed.

30. Stern and Birkhead object to the payment of any fees or costs

incurred in the research or preparation of Memorandum of Law of Authority of

Guardian Ad Litem.

31. Milstein prepared a pleading entitled Guardian Ad Litem's Motion to

Strike, or in the Alternative, Response to Petitioner's Supplemental

Action/Petition to Domesticate and/or Establish a Foreign Order in Paternity
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Case Requiring Preservation of Remains of Mother for DNA/Patemity Testing in

response to a Petition filed by Birkhead in the paternity action.

32. Paragraph 1 of the above referenced pleading states that Milstein

was not served with a copy of Birkhead's Petition, but filed a response thereto

anyl /ay.

33. Milstein was not appointed Guardian Ad Litem in the paternity

action pending in the California Court or in the pending paternity action before

Judge Korda.

34. lt was inappropriate for Milstein to file a responsive pleading in a

matter in which Milstein was not served, nor a party to the action, and to then

seek fees and costs incurred in the filing of that responsive pleading from a Trust

established for the benefit of a baby, Dannielynn.

35. Stern and Birkhead object to the payment of any fees or costs

incurred in the preparation and filing of Guardian Ad Litem's Motion to Strike, or

in the Alternative, Response to Petitione/s Supplemental Action/Petition to

Domesticate and/or Establish a Foreign Order in Paternity Case Requiring

Preservation of Remains of Mother for DNA/Paternity Testing.

36. Milstein prepared and filed a pleading entitled Guardian Ad Litem's

Motion to Strike, or in the Alternative, Response to Petitioner's Emergency

Motion Allow Petitioner's Testing Laboratory to Receive and Analyze DNA

Samples and for Patemity Testing of Minor Child in response to a Petition filed by

Birkhead in the patemity action.
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97. Paragraph 1 of the above referenced pleading states that Milstein

was not served with a copy of Birkhead's Petition, but filed a response thereto

an) ,\/ay

38. Milstein was not appointed Guardian Ad Litem in the paternity

action pending in the California Court or in the pending paternity action before

Judge Korda.

39. lt was inappropriate for Milstein to file a responsive pleading in a

matter in which Milstein was not a party to the action, and to then seek fees and

costs incurred in the filing of that responsive pleading from a Trust established for

the benefit of a baby, DannielYnn.

40. Stern and Birkhead object to the payment of any fees or costs

incurred in the preparation and filing of Guardian Ad Litem's Motion to Strike, or

in the Alternative, Response to Petitioner's Emergency Motion Allow Petitione/s

Testing Laboratory to Receive and Analyze DNA Samples and for Paternity

Testing of Minor Child.

41. Milstein prepared a pleading entitled Motion to Strike, or in the

Alternative, Response to Petitione/s Urgent Motion Requiring DNA Samples be

Harvested from the Minor Child, and Requiring that DNA Samples Harvested

from the Respondent be provided to the Petitione/s DNA Expert in response to a

Petition filed by Birkhead in the paternity action.

42. Milstein was not appointed Guardian Ad Litem in the paternity

action pending in the California Court or in the pending paternity action before

Judge Korda.
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4g. lt was inappropriate for Milstein to file a responsive pleading in a

matter in which Milstein was not a party to the action and was not appointed as

Guardian Ad Litem in that action, and to then seek fees and costs incurred in the

filing of that responsive pleading from a Trust established for the benefit of a

baby, DannielYnn.

44. Stern and Birkhead object to the payment of any fees or costs

incurred in the preparation and filing of Motion to Strike, or in the Alternative,

Response to Petitioner's Urgent Motion Requiring DNA Samples be Harvested

from the Minor child, and Requiring that DNA Samples Harvested from the

Respondent be provided to the Petitioner's DNA Expert.

45. Milstein prepared a pleading entitled Motion to Strike, or in the

Alternative, Response to Petitioner's Supplemental Action/Petition to

Domesticate and/or Establish a Foreign Order in Paternity Case dated February

20,2OOT, and Motion for Enforcement in response to a Petition filed by Birkhead

in the paternitY action.

46. Milstein was not appointed Guardian Ad Litem in the paternity

action pending in the California Gourt or in the pending paternity action before

Judge Korda.

47. lt was inappropriate for Milstein to file a responsive pleading in a

matter in which Milstein was not a party to the action and was not appointed as

Guardian Ad Litem in that action, and to then seek fees and costs incurred in the

filing of that responsive pleading from a Trust established for the benefit of a

baby, DannielYnn.
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48, Stern and Birkhead object to the payment of any fees or costs

incurred in the preparation and filing of Motion to Strike, or in the Alternative,

Response to Petitioner's Supplemental ActionlPetition to Domesticate and/or

Estabfish a Foreign Order in Paternity Case dated February 20, 2007, and

Motion for Enforcement.

49. Milstein's time records show that he, or members of his firm, are

seeking payment from Dannielynn's trust for work performed in connection with a

paternity petition file by Frederic Von Anhalt (hereinafter "Von Anhalt")

S0. !t was inappropriate for Milstein to perform services in a mafter in

which Milstein was not a party to the action and was not appointed Guardian Ad

Litem in that action and then to seek fees and costs incurred in connection with a

paternity petition filed by Von Anhalt from a trust established for the benefit of a

baby, Dannielynn.

51. Stern and Birkhead object to the payment of any fees or costs

incurred in any work performed in connection with the paternity petition filed by

Von Anhalt.

52. Although Stern and Birkhead recognize that Milstein is a qualified

and experienced attorney, it is customary in the State of Florida, for an aftorney

representing a minor in a Guardian Ad Litem matter, to charge a reduced fee,

and not the attorney's regular hourly rate.

53. Stern and Birkhead believe that Mr. Milstein's hourly rate of $475

and the hourly rate for other attorneys in his firm are unreasonable under the

circumstances of this case.
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54. Milstein's Petition references a trust established for Dannielynn, by

Stern, the day before Anna's funeral, and the funding of that trust and payrnents

made from the trust for the cost of Anna's funeral'

55. Milstein states in his Petitions, including his Petition for Trustee

fees and costs, that the Dannielynn Hope lrrevocable Trust u/a dated March 1,

2OO7 was established "to assure the payment of the expenses of the final rites of

the decedent, Smith, and the costs inherent of the trial before this Court..".

56. Stern and Birkhead dispute that Dannielynn's Trust was established

to pay Milstein's fees and costs. The Trust was established to provide a

receptacle for the funds received from the media contracts for broadcast and

other rights to the decedent's funeral.

57. Milstein, as both the Guardian Ad Litem, and the Trustee of the

trust established for the benefit of Dannielynn, from which Milstein seeks

payment of his attorneys' fees and costs as Guardian Ad Litem, has an inherent

conflict of interest in the determination of the reasonableness of his attorneys'

fees and costs as Guardian Ad Litem.

58. Further, Milstein as Trustee has a fiduciary duty to Dannielynn to

preserve the assets of her trust by seeking payment from Arthur, as well as

charging a reasonabte reduced fee for his services to preserve as much money

as possible for the maintenance and support of Dannielynn-

59. Stern and Birkhead are informed and believe that the total corpus

of the trust is approximately $200,000. The payment of $175,000 to Milstein for

fees and costs would virtually deplete the corpus of the trust that Dannielynn

needs for her support and maintenance. lt is important to note that nowhere in
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the trust documents is the trust required to bear all of Mr. Milstein's Guardian Ad

Litem fees. At most the trust should be responsible for Dannielynn's share of

what is determined to be reasonable fees and costs.

60. Pursuant to Florida Statutes Section 744.108(e), the Court is

required to consider, among other factors, the nature and value of Dannielynn's

properg and a reasonable fee customarily charged, in determining the

reasonableness of any fees and costs to be awarded to Milstein.

61. The compensation sought by Milstein in this case is substantially

unreasonable as defined by Section 744.108(8). lt is unconscionable for a trust

established for a baby to be billed at a large firm hourly rate, which includes time

not only for the Guardian, but also other attorneys in the firm. The totality of the

circumstances involved in this case should be considered in determining a

reasonable fee for the Guardian Ad Litem, including the positive national and

international publicity and good will for Milstein and his law firm.

62. While Judge Seidlin's order was upheld on appeal under the "tipsy

coachman's doctrine," the conclusion of the appellate court was the same as the

legal position argued by Stern in the probate court from the inception of this case,

specifically that the decedent's intent was the controlling factor as to where Anna

should be buried. Judge Seidlin's appointment of a Guardian Ad Litem was

unnecessary since a Guardian Ad Litem for a five month old baby was not

needed in order to determine her late mother's intent as to her final resting place.

WHEREFORE, Howard K. Stern, joined by Larry Birkhead, respectfully

request that this Court enter an Order which would:

14

ARTHARRIS
.C

OM



A. Require Richard C. Milstein, Esq. to formally serve Virgie Arthur

with his Petition;

B. Require Virgie Arthur be charged with the entirety of the fees and

costs the Court deems reasonable for the services of Richard C. Milstein., Esq.,

or in the alternative, contribute a substantial percentage based upon her frivolous

actions and bad faith, or in the alternative contribute at least 50/50 with the

Dannielynn Hope lrrevocable Trust Agreement for any amount of fees and costs

awarded to Richard C. Milstein, Esq.;

C. Award only those fees incurred by Richard C. Milstein, Esq. and no

other attorneys from his firm;

D. Award only those fees incurred by Richard C. Milstein, Esq. for his

work performing his duties as Guardian Ad Litem and not for his fees incurred in

filing pleadings in the paternity action, for the research and preparation of

pleadings that were never filed or served and for services performed in

connection with the paternity action fibd by Frederic Von Anhalt;

E. Award reasonable fees at a reduced rate from Richard C. Milstein's

regular hourly rate;

F. Determine a reasonable amount of hours to be billed for Richard C.

Milstein's services as the Guardian Ad Litem for Dannielynn;

G. Charge all time in the appellate case and all time caused by her

delay of the funeral to Virgie Arthur; and

H. Award any further relief this Court deems appropriate under the

circumstances.
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Trustee Fees and Costs and Attorneys' Fees and Costs (which is attached

hereto and incorporated herein by referenced as Exhibi t  A) and should not be

assessed against  the Dannielynn Hope l r revocable Trust .

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a t rue and correct  copy of  the foregoing has

been furnished by U.S. Mai l  and facsimi le to Richard C. Mi l ls te in,  Esquire,

AKERMAN SENTERFITT, One S E. Third Avenue,25th Floor,  Miami,  FL 33131-

1704, (305) 374-5095 and to stephen E. Tuntstal l ,  Esq ,  at torney for v i rg ie

Arthur,  2655 LeJeune Road, Penthouse 1C, Coral  Gables,  FL 33134. rcos\  447-

o4o5 this {63 day of  #S* ,2007.

ERIC M. SAUERBERG, P A
Attorneys for Howard K. Stern
200 Vi l lage Square Crossing, Ste.  102
Palm Beach Gardens, FL 33410
(561) 776-0330
fax (561) 776-0302
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,f\/, KRISTA BARTH
FL Bar No: 046122

and

SUSANR BROWNPA
Co-Counsel for Larry Birkhead
4000 Hol lywood Blvd.
Suite 350 N
Hol lywood, FL 33021
(e54) 983-5653
fax (954) 983-920L

:..:--'

SUSAN
Flor ida

R. BROWN
Bar No 440795
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and

NANCY HASS P.A
Co-Counsel for Larry Birkhead
2100 Hal landale Beach Blvd.
Sui te 200
Hal landale,  FL 33309
(e54) 889-0155
fax (954) 889-0154 ,

-'"1 /, /^', - , /
/ / t  "  . , ; , /  I  / '/ / I / " i  t , i / ' i l t  I  t  /

BV: // ' '/t '( ' '/"t'\/// \ /\, 7 ' , ,"t 1/.
NANCYA HASS
Flor ida Bar No 88163S
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