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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

CASE NO. : 07-60534-CIV-DIMITROULEAS
MAGISTRATE JUDGE: SELTZER

HOWARD K. STERN,
Plaintiff,

Vs.

JOHN O’QUINN

Defendant.
/

PLAINTIFF HOWARD K. STERN’S MEMORANDUM OF LAW IN OPPOSITION TO
DEFENDANT’S MOTION TO DISMISS AND, ALTERNATIVELY, TO TRANSFER

Plaintiff Howard K. Stern (“Stern”) hereby respectfully submits this Memorandum of
Law in Opposition to Defendant O’Quinn’s Motion To Dismiss For Lack Of Personal
Jurisdiction; Improper Venue And/Or Failure To State A Claim And, Alternatively, To Transfer
This Cause Of Action Based On The Doctrine of Forum Non Conveniens As Codified By
Congtress In 28 U.S.C. § 1404(a) and 28 U.S.C. § 1406(a) (“Def. Mem.”).

I. PRELIMINARY STATEMENT

In February of this year, Defendant John O’Quinn (“O’Quinn”) traveled to Florida to
engage in the practice of law in connection with a probate hearing in Broward County to
determine custody of the body of Anna Nicole Smith for purposes of burial. O’Quinn, a Houston,
Texas lawyer, represented Virgie Arthur, Ms. Smith’s mother. Stern initiated the Florida
proceedings in his capacity as the nominated executor under the Last Will and Testament of Ms.
Smith. The proceedings had to be filed in Broward County as it was the jurisdiction in which Ms.

Smith’s body was located.
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Beginning in Florida while present for the probate proceeding and continuing thereafter,
O’Quinn falsely accused Stern of murdering Ms. Smith and her son, Daniel, in a number of
nationally broadcast interviews — including two which were broadcast live from Florida. During
these interviews, O’Quinn also made false statements directly implying that Stern had a financial
motive to murder Ms. Smith and Daniel.

The death of Ms. Smith, which occurred in Florida, was investigated and determined by
the Broward County Chief Medical Examiner to be accidental. Stern was never charged, accused
or suspected of having been criminally involved in Ms. Smith’s death. Similarly, there have been
no charges against Stern — or anyone else — in connection with Daniel’s death, which occurred in
the Bahamas. O’Quinn’s accusations that Stern was guilty of criminal involvement in these
tragic deaths are false and defamatory.

In his motion, O’Quinn contends that this Court does not have jurisdiction or venue over
him despite the undisputed facts establishing: (1) O’Quinn purposefully engaged in the business
activity of practicing law in Florida; (2) O’Quinn voluntarily agreed to be the media
spokesperson for his client and as such, participated in numerous media interviews in Florida;
and (3) O’Quinn committed the tort of slander in Florida. Some of O’Quinn’s slanderous
statements were first uttered and first published in Florida. All of his slanderous statements
targeted Stern who was a Florida litigant and related to a death which occurred and was
investigated in Florida.

O’Quinn’s motion also contends that Stern’s Complaint fails to state any legally viable
claim against him. To the contrary, the Complaint states a cause of action for slander in its
allegations that O’Quinn gave interviews to the media in which he made false and defamatory

statements conveying that Stern murdered Ms. Smith and her son. O’Quinn’s statements are not
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protected by the litigation privilege because they were not made in the course of any judicial
proceedings and were not necessary or relevant to any pending legal actions.

O’Quinn asks this Court to sanction his slanderous statements as a matter of law. His
motion must be denied because it is factually and legally flawed. His motion must also be denied
to make clear that the system of justice will not allow litigants or counsel to abuse it by using it
as a shield from liability for false accusations of murder made in media interviews.

II. STATEMENT OF FACTS

A. THE DEATHS OF ANNA NICOLE SMITH AND DANIEL

Ms. Smith was a world-renowned actress and model. Stern was her long-time companion
and attorney. (Compl. at q 2.) Stern is also the duly appointed executor of Ms. Smith’s estate
pursuant to her will.

Ms. Smith had a son, Daniel, and a daughter, Dannielynn. Daniel died on September 10,
2006, from an apparent cardiac dysrhythmia after taking a combination of methadone, Zoloft and
Lexapro. (Compl. at 99 12-13.) At the time of his death, Daniel was visiting his mother in her
hospital room in the Bahamas, three days after she had given birth to Dannielynn. Stern did not
murder Daniel, no criminal charges have been filed against him in connection with his death and
there is no evidence that he had any involvement in his death. (Compl. at ] 11-15, 21.)

On February 8, 2007, Ms. Smith was found unconscious in her room at the Seminole
Hard Rock Hotel & Casino in Hollywood, Florida (Compl. at ] 16.) Florida Emergency Medical
Services providers unsuccessfully attempted to revive Ms. Smith as she was later pronounced
dead in a hospital in Broward County. Her death received international media coverage and
triggered an extensive investigation by Florida law enforcement authorities and the Broward

County coroner into the cause of her death. The Broward County Chief Medical Examiner
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Joshua A. Perper consulted with a number of experts in Florida in connection with the autopsy.
(Compl. at 20, 22.)

The official autopsy report was released on March 26, 2007, and concluded that Ms.
Smith died “of acute combined drug intoxication” and that “[a]bscesses of buttocks, and viral
enteritis were contributory causes of death.” Her death was ruled to be an “ACCIDENT.” In a
March 26 press conference held in Fort Lauderdale, Florida, Seminole Chief of Police Charles
Tiger stated: “We are convinced, based on extensive review of the evidence, that this case 1s an
accidental overdose with no other criminal element present.” (Compl. at ] 22-24.)

Stern did not murder Ms. Smith, no criminal charges have been filed against him in
connection with her death and there is no evidence that he had any involvement in her death.
(Compl. at § 16-21.)

B. O’QUINN’S ACTIVITIES IN FLORIDA

Shortly after Ms. Smith’s death, Stern filed a petition in Broward County Circuit Court to
carry out Ms. Smith’s intent to be buried in the Bahamas beside her son. Ms. Arthur opposed
Stern’s petition for custody. Ms. Arthur’s son, an FBI agent, asked O’Quinn if he would
represent Ms. Arthur in that‘ litigation as a favor. (Deposition of John O’Quinn dated August 16,
2007, the original of which is being filed simultaneously herewith (“O’Quinn Depo.”),1 at 8-9.)

O’Quinn then traveled to Florida and appeared pro hac vice in the custody litigation as
the attorney for Ms. Arthur. A hearing was held during the time period of February 16 through

February 22, 2007. At its conclusion, the probate court awarded legal custody of Ms. Smith’s

' On August 16, 2007, Stern took the deposition of O’Quinn solely on jurisdictional issues to
develop a more complete record than just the assertions in the O’Quinn affidavit filed in support
of his motion to dismiss the Complaint.
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body to Richard Milstein, as the Guardian Ad Litem for Ms. Smith’s daughter, Dannielynn.
O’Quinn was also present with Ms. Arthur in Florida during her unsuccessful February 28, 2007
appeal of the ruling to the 4% District Court of Appeals. (Compl. at 9 25-27.)

O’Quinn did not appear in Florida solely for the purpose of providing legal representation
to Ms. Arthur in the custody hearings. He also acted as Ms. Arthur’s media spokesperson while
he was in Florida and fielded over fifty (50) media requests for interviews in connection with his
representation of Ms. Arthur. (O’Quinn Depo. at 25, 30, 56, 95, 141.) O’Quinn claims to have
represented Ms. Arthur on a pro bono basis and admits that all of his expenses while in Florida,
as well as the expenses of Ms. Arthur, her husband, and her friend or relative, were paid for by
O’Quinn, including private airplanes, limousine services, hotel rooms and meals. (O’Quinn
Depo. at 13-15, 48-52.) O’Quinn even retained Florida counsel to represent Ms. Arthur in her
appeal in Florida, and he paid the legal fees of that Florida law firm. (O’Quinn Depo. at 21, 48.)
Another lawyer from O’Quinn’s firm was in Florida to assist him with his representation of Ms.
Arthur, (O’Quinn Depo. at 143), and O’Quinn also paid Don Clark, an investigator who works
for O’Quinn’s law firm, to travel to Florida to conduct an investigation into Ms. Smith’s death.
(O’Quinn Depo. at 54-55, 72-73.) O’Quinn estimates spending at least $400,000 in out-of-pocket
expenses for Ms. Arthur, a substantial portion of which was spent in Florida. (O’Quinn Depo. at
15.)

C. O’QUINN PARTICIPATES IN MEDIA INTERVIEWS IN FLORIDA

During the custody hearings, O’Quinn used Florida as a launching pad to accuse Stern of
murder in numerous interviews with news media organizations. The interviews were given to
MSNBC, Fox News Channel and CNN, and they were broadcast nationally, including

publication in Florida.




